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Reminiscing about the Maryland Clean Indoor 
Air Act of 2007

Smoking regulation in the decade following the 
Clean Indoor Air Act

Current federal regulatory context

Current local regulatory context

What to expect in the Maryland General 
Assembly in 2018





EXECUTIVE ORDER OF SEPTEMBER 3, 1992 
01.01.1992.20 
Executive Agency Policy on Smoking

WHEREAS, Scientific evidence documents that smoke from cigarettes, 
cigars, and pipes is harmful both to the health of individuals who do not 
smoke as well as those who do; 

WHEREAS, Environmental tobacco smoke (second hand smoke) is a proven 
cause of cancer in nonsmokers; 

WHEREAS, Environmental tobacco smoke can worsen cardiac, respiratory, 
and allergic conditions both in individuals who do not as well as those 
who do smoke; and 

WHEREAS, It is the responsibility of the State to promote a healthy and 
safe environment for all employees and individuals who conduct business 
in, live in, or visit State offices or facilities . . . 

No smoking in state buildings!



COMAR 09.12.23

Title 09 DEPARTMENT OF LICENSING AND REGULATION

Subtitle 12 DIVISION OF LABOR AND INDUSTRY

Chapter 23 Prohibition on Smoking in an Enclosed Workplace

This regulation prohibited smoking in aallll  workplaces, including bars 
and restaurants.

AAuutthhoorriittyy::  LLaabboorr  aanndd  EEmmppllooyymmeenntt  AArrttiiccllee,,  22--110066((bb))((44))  aanndd  55--331122,,  
AAnnnnoottaatteedd  CCooddee  ooff  MMaarryyllaanndd



Restaurateurs filed challenge to the smokefree
workplace regulation
} Filed case in Circuit Court for TTaallbboott  CCoouunnttyy
} H&G Restaurant v. Fogle
◦ Circuit Court issued order prohibiting enforcement 

of the regulation
} State appealed to the Maryland Court of 

Appeals
◦ February 24, 1995: Court of Appeals rreevveerrsseedd  

Circuit Court, upholding the regulations as within 
the scope of power and otherwise 
constitutional/lawful
◦ Fogle v. H&G Restaurant, 337 MD. 441 (1995)



HHoouussee  BBiillll  11336688  ((11999955))  ppaasssseess  aanndd  iiss  ssiiggnneedd  bbyy  
tthhee  GGoovveerrnnoorr::
§ RReemmoovveedd  tthhee  aauutthhoorriittyy  ooff  DDLLLLRR//DDLLII  ttoo  

pprroohhiibbiitt  ssmmookkiinngg  iinn  bbaarrss  aanndd  bbaarr  aarreeaass  ooff  
rreessttaauurraannttss

§ DDiidd  nnoott  ccoonnttaaiinn  ssuubbssttaannttiivvee  pprroovviissiioonnss  
rreeggaarrddiinngg  ssmmookkiinngg

§ DDiidd  ccoonnttaaiinn  eexxpplliicciitt  pprroovviissiioonn  tthhaatt  tthhee  llaaww  ddiidd  
nnoott  pprreeeemmpptt  llooccaall  jjuurriissddiiccttiioonnss  ffrroomm  aaddooppttiinngg  
mmoorree  rriiggoorroouuss  pprrootteeccttiioonnss



Efforts focused on the local level for clean indoor air; 
no statewide clean indoor air act proposed

State-level legislation focused on:
� Increasing tax (and grabs for tax revenue)
� Restricting/Eliminating vending machines
� Product placement
� MSA and CRF related
� Comprehensive youth sales enforcement (civil sales) 

and local enforcement



CCLLEEAANN  IINNDDOOOORR  AAIIRR  AACCTT

§ 22000044: SB 140 (Unfavorable in Finance); HB 
260 (no vote in Health and Government 
Operations)

§ 22000055: SB 332 (Unfavorable in Finance); HB 
428 (Unfavorable in HGO)

§ 22000066: SB 298 (no vote in Finance); HB 375 
(Unfavorable in HGO)

Sigh . . . 



In the meantime back in the Counties . . . 

Several local jurisdictions passed CIAs stronger 
than the existing State regulation:
ü Montgomery County
ü Howard County
ü Talbot County
ü Prince George’s County
ü Charles County
AAnndd  iinn  FFeebbrruuaarryy  22000077::  BBaallttiimmoorree  CCiittyy



2007 Polling Results

Gonzales Research & 
Marketing Strategies 

 
“Maryland’s leader in public opinion polling” 

 
 

 
 
 

Maryland Poll – Part 1 
 

Smoking Ban 
Statewide, 70% of voters favor a ban on smoking in all bars and restaurants, while 24% are 
opposed to a ban, with 6% offering no opinion. 
 
Again, support spans party lines, with 76% of Democrats, 64% of independents, and 61% of 
Republicans saying they would favor a smoking ban. 
 



Maryland General Assembly Passes Clean Indoor Air Act; 
Governor O’Malley signs the bill protecting (almost) all 

workers from secondhand tobacco smoke
Effective February 1, 2008

Bill Signing: Clean Indoor Air Act of 2007



The General Assembly:

} Considers at least one bill each year that would 
reduce the protections of the CIAA:
◦ To allow permanent waivers;
◦ To allow cigar bars in certain places;
◦ To allow exceptions for certain counties.

} Considers many bills that would extend the 
protections of the CIAA:
◦ Clarifying power of condominium associations;
◦ Prohibiting smoking in cars with kids;
◦ Protecting foster children in their foster homes;
◦ Adding ENDS/vaping to the CIAA



Local jurisdictions and public and private 
institutions have adopted policies that prohibit 
smoking:
ü On college campuses
ü On hospital grounds
ü At park and recreation areas
ü At beaches and boardwalks
ü On school property
ü In multi-unit housing



Why did we have to review all of that for a talk 
on wwhheerree  wwee  aarree  and wwhheerree  wwee  aarree  hheeaaddeedd  in 

tobacco regulation?



} Deeming Rule: Extends FDA regulatory reach 
to ALL tobacco products, including ENDS
◦ Some provisions have gone into effect
◦ Some provisions have been delayed

Bottom line: ENDS will be on the market with minimal 
regulation for several years.

There is a new Sheriff in town . . . 



} FFaacctt  OOnnee: The overwhelming amount of the 
death and disease attributable to tobacco is 
caused by addiction to cigarettes. Addiction 
causes long-term sustained use. But it’s 
exposure to the harmful chemicals that cause 
disease.

} FFaacctt  TTwwoo: Almost all adult smokers started 
smoking when they were kids. Nearly 90 percent 
started smoking before the age of 18, and 95 
percent by age 21. If you make it to age 26 
without smoking, the odds are overwhelmingly in 
your favor that you won’t become a smoker.



Nicotine is “astonishingly addictive.”

There are ways to deliver nicotine that cause 
less harm than combustible tobacco products.

“Because nicotine lives at the core of both the 
problem and, ultimately, the solution to the 
question of addiction, and the harm caused by 
combustible forms of tobacco.”

Gottlieb, July 28, 2017



FDA will publish Advanced Notices of Proposed 
Rule Making (ANPRM) on a variety of subjects 
in relatively near future:
ü Lowering the level of nicotine in cigarettes to 

non-addictive levels;
ü Flavored tobacco products, including 

menthol;
ü Premium Cigars.



FDA has already published notice of a public 
hearing on the safety and efficacy of FDA-
approved nicotine replacement therapy.

Public hearing on January 26, 2018; too late to 
request to speak or attend in person;
Written comments may be submitted until 
February 15, 2018.



Novel regulatory ideas include:

LLiicceennssiinngg  RReessttrriiccttiioonnss
§ Limiting the number of tobacco retailers 

(typically by county/municipality)
§ Limiting the location of tobacco retailers 

(around schools and recreation areas)



FFllaavvoorreedd  TToobbaaccccoo  PPrroodduuccttss  ((iinncclluuddiinngg  EENNDDSS))
§ Prohibiting the sale of all flavored tobacco 

products (including menthol or not)
§ Prohibiting the sale of all flavored tobacco 

products in certain areas, typically near 
middle and high schools

§ Restricting the sale of flavored tobacco 
products to tobacconist establishments/vape 
shops.



Prohibiting sale of tobacco in pharmacies

Restricting smoking in multi-unit housing 
(public and private) or requiring property 
owners/managers to affirmatively disclose 
smoking policy

Increasing long-standing minimum prices

Raising retailer and other license fees



What happened in 2017?

§ Licensing requirement for ENDS 
manufacturers, wholesalers and retailers, 
including vape shops;

§ Civil enforcement by local health departments 
of tobacco sales to minors prohibition.



Amendment to ENDS licensing law to allow 
retailers to sell over the internet (currently only 
manufacturers may do so)

§ SB 90: Hearing January 17, 2018: Finance
§ HB 47: Hearing January 24, 2018: Economic Matters

Submitted as EMERGENCY legislation



TToobbaaccccoo  2211: Raising the age of access to 
tobacco to 21 years

IIddeennttiiffiiccaattiioonn  CChheecckk: Impose requirement that 
all customers under 27 be required to show 
identification (consistent with federal law; 
allows for state/local enforcement)

PPhhaarrmmaacciisstt  NNRRTT  PPrreessccrriibbiinngg  AAuutthhoorriittyy: Allowing 
pharmacists to prescribe OTC and 
prescription-only nicotine replacement therapy 



QQuueessttiioonnss  aabboouutt  tthhee  rreegguullaattiioonn  ooff  ccaannnnaabbiiss??
Ask the new Director of Government Affairs for 
the Maryland Medical Cannabis Commission:

Our very own 

WWIILLLL  TTIILLBBUURRGG
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